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British Property Federation SIP 16 Questionnaire

In the event of a Pre-Pack Administration

This questionnaire provides many of the important questions a landlord will need to ask an administrator once a tenant has been put into administration, with its valuable business assets sold off within the first few days of the administration.

Administrators have a general duty to the insolvent company’s creditors as a whole, but will often take the course of action that will give rise to the quickest realisation of value (i.e a sale of the business). In spite of the administrators’ duty, creditors often have to wait a long time (sometimes until the first creditors meeting) to establish what has happened to the debtor, its business and the assets of the business.

In the case of a ‘pre-pack administration’, a buyer is lined up for the business before the administration starts, so that – protected by the moratorium – the administrator can sell the valuable parts of the business to the buyer whilst having statutory protection from action by creditors.

Because pre-pack sales typically take place on the first day of the administration, the creditors to the business are often caught by surprise. Recognising this problem, the Insolvency Service has produced a guideline Statement of Insolvency Practice 16 (SIP16) to remind the administrators of their duty and to give full and clear disclosure to creditors as soon as possible after the pre-pack transaction has taken place.

Landlords are likely to have many questions to ask administrators following the announcement of a pre-pack administration, in particular whether the insolvent tenant’s lease has been assigned (without consent) to the buyer. If so, the landlords will want to know who the buyer is, and what its intentions are for the property, so that they can make an informed decision as to whether to eject the assignee or accept them formally as a tenant under a retrospective license to assign or under a new lease.

Using this questionnaire
This questionnaire has been designed by Lovells LLP and is based on the SIP 16. As such, it contains many of the questions an administrator should be expected to answer at an early stage following the sale of an insolvent tenant’s business. 

The answers received from the administrator will help you to make a decision as to how to treat the occupier (whether that is the insolvent tenant or unknown assignee). In certain circumstances it may also give you grounds for challenging the administrator’s decisions, though cases such as these may be infrequent.  

Disclaimer

This questionnaire is provided as a general guide to members of the British Property Federation. It should not be relied upon as a substitute for specific legal advice.  

Questionnaire for Administrators:

In the event of a Pre-Packaged sale of a Business by an Administrator (SIP 16)

Definitions:


Having regard to Statement of Insolvency Practice 16 (E&W) and in accordance with your duty to creditors as the administrator of the Company, we require you to address the following questions as a matter of urgency.

Please also confirm the date, time and location of the initial creditors meeting.

PART 1: The Administrator’s Appointment








PART 2: The Property







PART 3: The Transaction









PLEASE RETURN THIS QUESTIONNAIRE TOGETHER WITH YOUR ANSWERS TO:

DATE:




“The Company” means  [  insolvent tenant   ];





“You” means the administrator or administrators of the Company for the time being;





“The Administration” means the administration of the Company within the meaning of the   


  Insolvency Act 1986; 





“The Transaction” means the sale of all or part of the business of the Company following the commencement of the Administration;





“The Buyer” means a buyer of the Company’s business and assets following the commencement of the Administration;





“The Property” means the leasehold property known as [ enter address  ] which was vested in the Company immediately prior to commencement of the Administration














Q1. How, and in what capacity, were You initially introduced to the Company prior to the commencement of the Administration?





Q2. What was the extent of your involvement in the affairs of the Company prior to the commencement of the Administration?





Q3. Prior to the Transaction what alternative courses of action did You consider taking for the purpose of satisfying the statutory objectives of the Administration?








Q4. Please explain, with reference to the projected final outcomes for the Company, and its creditors, why those alternatives were rejected.





Q5. Please explain why You considered it inappropriate to trade the business and offer it for sale as a going concern during the Administration.





Q6. Please give details of any requests You have made to potential funders to fund working capital requirements for the Company and its business.





Q7. Please confirm whether efforts were made to consult with the Company’s major creditors prior to the Transaction. If so, please give details of the consultation and its outcome.





Q8. Was the Property assigned to the buyer as part of the Transaction or does it remain vested in the Company (in Administration)?





Q9. Please give details of the Transaction as far as it relates to the Property including:





The value attributed to the Property





The price paid for the Property and the terms of payment





The name and address of the Buyer





Whether any effort was made to consult with [  insert your company's name  ] prior to commencement of the Administration or prior to the Transaction?





Q10. Is the Buyer in occupation of the Property? If so, is the Buyer trading from the Property?  Is the Buyer occupying as assignee, licensee or subtenant?





Q11. If the Buyer is not in occupation of the Property, please confirm the identity of the occupier of the Property both before and after the date of the Transaction?





Q12. If the Buyer is not in occupation of the Property please confirm the basis on which 


the occupier is in occupation (whether as subtenant, licensee or assignee).





Q13. Whether by or on behalf of the Company or by You or a firm partnership or company with which You are associated please confirm





What marketing activities were conducted prior to the Transaction in connection with the sale of the Property, and





What valuations were obtained for the Property prior to the Transaction?





Q14. What was the date on which the Administration commenced?





Q15. What was the date of the Transaction?





Q16. What is the name and address of the Buyer?





Q17. Is there a connection between the Buyer and either the directors, shareholders or secured creditors of the Company? If so, please explain the connection





Q18. Please provide the names and addresses of any directors or former directors of the Company who are involved in the management or ownership of the Buyer or of any other entity into which any of the Company’s assets have been transferred?





Q19. Has any director given guarantees for amounts due from the Company to a prior financier? Is that financier financing the Buyer or the Transaction?





Q20. Whether by or on behalf of the Company or by You or a firm partnership or company with which you are associated please confirm:





What marketing activities were conducted prior to the Transaction in connection with the sale of the Company’s business, and





What valuations were obtained for the business or the underlying assets of the Company prior to the Transaction and in connection with the sale of the Company’s business and/or the underlying assets?





Q21. If the Transaction is part of a wider transaction, please describe the other aspects of the wider transaction
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